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at last laid at rest in Zurath v. Claggett, 15 where, as in the Vermont 
Marble Co. case, the stock of the mining corporation was issued 
for cash at less than par value. The court said explicitly that the 
Vermont Company case repudiated the doctrine of the South 
Mountain case. In the principal case, as in the South Mountain 
case, fully paid up stock was issued for over-valued property. 
In commenting on the latter decision, the court said that "the 
entire social fabric," at least in California, has changed since that 
decision. 16 C. 0. H. 

Leases: Assignment: Stockholder's Liability: Limita- 
tion of Action. — Although it frequently renders section 3, Article 
XII, of the Constitution 1 nugatory, Hunt v. Ward 2 settled the law 
of this state to the effect that the statute of limitations begins to 
run in favor of stockholders on their statutory liability for corporate 
debts from the time the liability was incurred by the corporation, 
and not from the time the cause of action accrues against it. Based 
on section 359 of the Code of Civil Procedure, 3 which may never 
have been intended by the framers to produce such a result, the 
case has been reaffirmed many times since. 4 

It is rather surprising that no attempt has been made to amend 
the statute. Perhaps the decision is in accord with public feeling 
on the matter. Yet, strangely enough, an amendment to section 
322 of the Civil Code permitting the incorporation of limited 
liability companies was submitted to a referendum in 1918 and 
rejected by the people. Or perhaps it is a "curious commentary 
upon our legislative methods." 5 

The harshness of the doctrine lies in the fact that the statute 
may run in favor of the stockholders before the cause of action 
has accrued. Thus, where one leases property to a corporation, 
for every day that the lease runs beyond three years, the lessor 
loses his right in advance to hold the stockholders. He may 
refuse to give a lease for a longer period than three years, but 
from a practical standpoint, there is not much consolation in that. 

i« (Feb. 1920) 31 Cal. App. Dec. 406. 
" Supra, n. 1 ; 30 Cal. App. Dec. 47, 53. 

1 "Each stockholder of a corporation, or joint-stock association, shall be 
individually and personally liable for such proportion of all its debts and 
liabilities contracted or incurred, during the time he was a stockholder, as the 
amount of stock or shares owned by him bears to the whole of the sub- 
scribed capital stock, or shares of the corporation or association." 

2 (1893) 99 Cal. 612, 34 Pac. 335, 37 Am. St. Rep. 87. See 28 American 
Law Review, 907 and 29 American Law Review, 109 as to the comment the 
case caused at the time it was decided. , 

3 "Ths title does not affect actions against directors or stockholders of 
a corporation, to recover a penalty or forfeiture imposed, or to enforce a 
liability created by law ; but such actions must be brought within three years 
after the discovery by the aggrieved party of the facts upon which the penalty 
or forfeiture attached, or the liability was created." 

* Wells v. Black (1897) 117 Cal. 157, 48 Pac. 1090, 59 Am. St. Rep 162, 
37 L. R. A. 619; Gardiner v. Royer (1914) 167 Cal. 238, 139 Pac. 75; Chambers 
v. Farnham (Feb. 6, 1920) 59 Cal. Dec. 167. 

5 7 California Law Review, 346, 349. 
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It must be admitted that the stockholders are in a rather fortunate 
position. 

Now the case of Realty and Rebuilding Co. v. Rea et a/. 6 
extends further immunity to stockholders by holding that where 
the lessee assigns to a corporation, all rights against the stock- 
holders are barred at the end of three years from the date of the 
assignment, irrespective of how long the corporation receives the 
benefit of the lease. 

It is on the theory that there is a privity of estate between 
landlord and assignee that the latter is liable for rent during his 
ownership. 7 The assignee can cut off this privity of estate at any 
time simply by assigning over to an irresponsible person, such as 
a pauper, an infant, a prisoner, or one about to leave the jurisdic- 
tion. 8 It would seem that when a lease is taken by assignment, 
and there is no covenant to pay the rent, no "liability" has as yet 
been undertaken in the sense in which that word is used in section 
350, C. C. P. 9 It is true that for each successive rental period that 
the assignee occupies, a liability has been incurred, viz : to pay the 
rent for that period. Why not hold, therefore, in such a case, that 
the statute begins to run in favor of the stockholders from the 
beginning of each rental period, but only as to the rent for that 
period? This is not confusing the liability with the cause of 
action, for the latter would not accrue until later. 

Hunt v. Ward 10 can be overruled only by legislative action. 
Yet some of its objectionable features might be dispensed with by 
interpreting liberally, in favor of creditors, the word "liability," 
around which the doctrine centers. This has, in fact, been done 
by our courts at various times. Cases like Johnson v. Bank of 
Lake" and Johnson v Hinkel 12 are good illustrations of such a 
tendency, though each has been overruled by a subsequent case. 13 
Again, a recent decision 14 holds that in an action to recover pay- 
ments made to a corporation on a contract which had been 
rescinded, the statute is not a bar against the stockholders until 

« (Jan. 30, 1920) 31 Cal. App. Dec. 315. A petition to have this case 
heard and determined in the Supreme Court was granted on March 29, 1920. 

'Salisbury v. Shirley (1884) 66 Cal. 223, 5 Pac. 104; Bonetti v. Treat 
et al (1891) 91 Cal. 223, 27 Pac. 612, 14 L. R. A. 151 ; Schehr v. Birkey et al 
(1913) 166 Cal. 157, 135 Pac. 41. 

'Johnson v. Sherman (1860) 15 Cal. 287; Taylor, Landlord and Tenant, 
9th ed„ § 452. 

8 Supra, n. 3. 

10 Supra, n. 2. 

« (1899) 125 Cal. 6, 57 Pac. 664, 73 Am. St. Rep. 17. 

12 (1915) 29 Cal. App. 78, 154 Pac. 487, 4 California Law Review, 2o5. 

ls Johnson v. Bank of Lake was overruled in Coulter Dry Coods Co. v. 
Wentworth (1915) 171 Cal. 500, 153 Pac. 939, 4 California Law Review, 243, 
three judges dissenting. Johnson v. Hinkel has been overruled in Chambers 
v. Farnham, supra, n. 4. But it is submitted that the two cases can be dis- 
tinguished, since the latter was clearly a suit for damages for breach of a 
covenant in a lease, while in the former the lessee was held liable in tort, in 
which case the statute was held to run from the time of the wrongful act, and 
not from the date of the lease. 

"Kemnton and Maeinnis v. Floribel Land and Improvement Co. 
(March 8, 1920) 31 Cal. App. Dec. 713. 
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three years from the date of rescission. The concurring opinion 
of Judge Olney in another recent case 15 manifests the same 
liberality. £. S. 

Mining Law: Effect of Revised Statutes, Section 2332, 
on Requirement of Discovery. — A case involving rights of lode 
and placer claimants is Cole v. Ralph.* In that case both claims 
covered the same ground, the lode locations being made prior to 
the placer locations. The plaintiffs, claiming under the placer 
locations, adversed the defendant's application for a patent. 2 The 
jury, in the adverse suit, found that the defendant had made no 
discovery 3 prior to the plaintiffs' discovery, and that though the 
former, holding under his lode locations, was in actual possession 
of certain buildings situated thereon and a part of the ground 
embraced therein when plaintiffs entered, his actual possession 
did not extend beyond that. The jury further found that the 
plaintiffs had entered peaceably and openly, and that their entry 
had not been objected to by the defendant. 

It is well settled that though one in possesion of a location 
before discovery has, up to that point, no legal mining claim, 4 he 
has nevertheless a certain inchoate right which will be protected 
against forcible, fraudulent or clandestine entry by another. 5 But 
where the latter enters peaceably and openly, as in this case, the 
one who discovers mineral first gets the prior right." It is also 
generally held that the recital in the recorded notice of location 
of the fact of discovery is not evidence of that fact, 7 so that, 

15 Chambers v. Farnham, supra, n. 4. 

1 40 Sup. Ct. Rep. — (decided March 15, 1920, as yet undecided). 

2 Rev. Stats., §§ 2321, 2325, 2326. 

3 For a good statement as to what constitutes a valid discovery, see 
Chrisman v. Miller (1905) 197 U. S. 313, 49 L. Ed. 77, 25 Sup. Ct. Rep. 468. 

*Rev. Stats., § 2320; King v. Amy and Silversmith Min. Co. (1893) 152 
U. S. 222, 38 L. Ed. 419, 14 Sup. Ct. Rep. 510; Creede & Cripple Creek M. & 
M. Co. v. Uinta T. M. & T. Co. (1905) 196 U. S. 337, 49 L. Ed. 501, 25 Sup. 
Ct. Rep. 266; Tuolomne Cous. Min. Co. v. Maier (1901) 134 Cal. 583, 66 Pac. 
863 

5 Nevada Sierra Oil Co. v. Home Oil Co. (1899) 98 Fed. 673; Willitt v. 
Baker (1904) 133 Fed. 937. As to whether a prospector prior to discovery 
is protected only to the extent of his pedis possessio, or to the extent of his 
entire claim, there is a conflict of authority. The California rule protects 
him to the extent of his entire marked location. See Weed v. Snook (1904) 
144 Cal. 439, 77 Pac. 1023; Borgwardt v. McKittrick Oil Co. (1913) 164 Cal. 
650, 130 Pac. 417. The Arizona and Wyoming courts are in accord with the 
California rule. See Phillips v. Smith (1908) 11 Ariz. 309, 95 Pac. 91; 
Whiting v. Straup (1908) 17 Wyo. 1, 95 Pac. 849, 129 Am. St. Rep. 1093. 
On the other hand, the Montana rule protects him only to the extent of his 
pedis possessio. See Gemmell v. Swain (1903) 28 Mont. 331, 72 Pac. 662, 
98 Am. St. Rep. 570. The Federal courts have until recently followed the 
Montana rule. See Hanson v. Craig (1909) 170 Fed. 62. But in Union Oil Co. 
v. Smith (1919) 249 U. S. 337, 63 L. Ed. 635, 39 Sup. Ct. Rep. 308, the U. S. 
Supreme Court, passing on the question for the first time, seems to favor the 
California rule, without flatly deciding the question. 

« 1 Lindley on Mines (3rd ed.), §§ 217, 218. 

7 2 Lindley on Mines (3rd ed.), § 392. However, this rule seems to be 
subject to the qualification that in old claims such recital is prima facie 
evidence of discovery. See Cheesman v. Shreeve (1889) 40 Fed. 787, 791; 



